STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 12,010
g
)
Appeal of )
NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Social Welfare term nating her Food Stanp grant based on her
husband's incone. The issue is whether an annuity payable to
the petitioner's husband which has been entirely diverted to
pay child support, under a Court order, and a business | oan,
pursuant to an irrevocabl e assignnent, should be counted as
"incone" to the husband in order to determ ne Food Stanp

eligibility.

FI NDI NGS OF FACT

The parties have stipulated that the follow ng facts
shoul d be found:

1. Petitioner lives in Sough Royalton, Vernont in a
nmobi | e hone with her ten-year-old son, [nane], and
petitioner's husband, [ML.].

2. Petitioner was married to [ML.] on February 5,
1993. Neither petitioner nor her husband have been enpl oyed
t hroughout the course of their marriage.

3. In 1976, [ML.] was struck by a aulf G| Truck, an
accident which resulted in [ML.] have his right |eg anputated
bel ow the hip. Pursuant to a settlenent with Gulf G, an

annuity was purchased on [ML.'s] behalf through the Standard
Life I nsurance Conpany. Standard Life Insurance pays regular
nonthly installnents of $1,249.00. [ML."'s] life insurance
annuity contract does not allow the annuitant the option to
foregoing all remai ning nonthly paynments in exchange for the
present dollar value of the contract.
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4. Si x-hundred and fifty dollars of [ML."s] annuity
paynent is paid directly to [ML."s] ex-wife, [P.L.], under a
1986 Massachusetts court order for child support and
mai nt enance. The child support order will remain in effect
until [P.L.] either remarries or her children turn eighteen
years of age.

5. [ML.] has irrevocably assigned six-hundred and four
dollars to the St. Lawence National Bank as paynent for a
busi ness | oan made in May of 1991. Fifty-seven paynents of
si x-hundred and four dollars are still due and owing on this
not e.

6. On February 8, 1993, the petitioner notified the
Department of Social Wl fare that she had married [ML.].

7. On February 10, 1993, the petitioner and her husband
conpl eted an application for Food Stanps. Prior to this tine,
[P.L.] had been receiving Food Stanps for herself and her son.

8. On March 9, 1993, the Departnent requested
additional information fromthe petitioner so that the
February Food Stanp application could be processed.

9. The information was subsequently provided to the
Departnment and the petitioner's Food Stanp eligibility was
recal cul at ed.

10. On April 27, 1993, the petitioner was sent a notice
by the Departnent, advising her that her Food Stanps were
bei ng reduced from $233.00 to $0.00. The Departnent notified
the petitioner that a reduction was taking place because her
househol d i ncone exceeded the maxi mum al | owabl e i nconme | evels
for purposes of the Food Stanp program

11. The Departnent cal culated the petitioner's househol d
Food Stanp benefits in April as foll ows:

ANFC benefits $ 25. 00
Unear ned | nconme + $1, 249. 00

+

St andard Deducti on - $ 127.00
Al l oned Shelter/Uility - $ 83.50
Count abl e FS I ncone = $1, 063.50

12. The Departnent of Social Wl fare cal cul ated
petitioner's Food Stanp grant, including as unearned incone
the $1,249.00 annuity paynent.
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13. At the tinme petitioner filed her appeal on the food
stanp issue, she al so appeal ed the anount of her ANFC grant.

14. The parties settled the ANFC case by agreeing that
petitioner was eligible for nonthly ANFC al |l ot ments as
foll ows:

Mar ch $629. 00
Apri | $629. 00
May $649. 00
June $649. 00
July $649. 00
August $629. 00
Sept enber $629. 00

15. DSWpail [P.L.] the anbunts of ANFC agreed upon for
t he nonths of March through Septenber, 1993.
ORDER

The decision of the Departnent is affirned.

REASONS
Regul ati ons governing the Food Stanp programrequire that

eligibility be determ ned based on the incone of the entire
househol d unit applying for assistance. F.S.M > 273.9(a).
The regul ations specifically require that the spouse of a

househol d nenber applying for assistance be included in the

househol d i f the non-applying spouse lives in the sane
household. F.S.M > 273.1 (a)(2)(i)(A). As the petitioner

i ndi sputably lives in the same household as his wife and as
she has applied for Food Stanps, the Departnent is required by
t he above regulations to consider the petitioner a part of the
appl yi ng household and is required to evaluate his incone as

wel | .
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The gravanmen of the petitioner's conplaint is that his
income, in the formof an annuity payment, is not countable
because he does not actually receive it. Part of the annuity
has been diverted by a Court to pay his child support to his
first wife and part of the annuity has been diverted by virtue
of an irrevocabl e agreenent he made with a creditor to pay off
aloan. It is a fact that the petitioner and his current
famly do not get the annuity paynment at present and it is not
avai lable to themto help pay their food expenses. The
Department argues that the incone nust still be counted
because its own regul ati ons based on federal |aw and
regul ation requires that all incone be counted if it confers a
benefit on the famly, regardl ess of whether it is actually
avai |l abl e to pay househol d expenses.

I ncone is defined in the Departnent's regulations in a
very broad and inclusive manner; annuities are specifically
identified as neeting the definition of incone:

Househol d i ncone shall nmean all income from whatever

source excluding only itens specified in paragraph (c) of

this section.

2. Unear ned i ncone shall include, but not be limted to:

ii Annuities; ...

F.S.M > 273.9(b)



Fai r

Hearing No. 12,010 Page 5

Paragraph (c), as set forth above, lists the only kinds

of income which can be excluded and spans sone fourteen

excl usions detailed over thirteen pages of the regul ations.

In their argunents, the parties nake it clear that the only

exclusion which is arguably applicable is the first. The

hearing officer's review of the other thirteen exclusions

reveal ed no other potentially applicable exclusion. The first

exclusion is conplex and involves in-kind and vendor paynents.

It

is set out inits entirety as foll ows:

Any gain or benefit which is not in the form of
noney payable directly to the househol d, including
nonnonetary or in-kind benefits, such as neals,

cl ot hing public housing, or produce froma garden,
and vendor paynents. |In-kind or vendor paynents

whi ch woul d normal |y be excluded as incone as
specified in this section but are converted in whole
or in part to a direct cash paynment under the
approval of a federally authorized denonstration
project (including denonstration projects created by
t he wai ve of provisions of Federal |aw) shall also
be excluded frominconme. Money paynents that are
not payable directly to a household, but are paid to
athird party for a househol d expense, are vendor
paynents and are excludable as foll ows:

i A paynent made in noney on behal f of a
househol d shall be considered a vendor paynent
whenever a person or organi zation outside of
t he household uses its own funds to nake a
di rect paynent to either the household' s
creditors or a person or organi zation providi ng
a service to the household. For exanple, if a
relative or friend, who is not a househol d
menber, pays the household rent directly to the
| andl ord, the paynent is considered a vendor
paynent and is not counted as inconme to the
household. Simlarly, rent or nortgage
paynents nade to | andl ords or nortgagees by the
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Depart ment of Housi ng and Urban Devel opnent
(HUD), or by State of |ocal housing
authorities, are other exanples of vendor
paynents, and are al so excluded. Paynents by a
government agency to a child care institution
to provide day care for a household nenber are
al so excluded as vendor paynents.

A PA or GA paynent which is not nmade directly
to the household, but paid to a third party on
behal f of the household to pay a househol d
expense, shall be considered and excl udabl e
vendor paynent and not counted as inconme to the
househol d if such PA of GA paynent is for:

A Medi cal assi st ance;
B Child care assi stance;
C Energy Assistance (as defined in

par agraph (c)(11) of this section);

D Housi ng assi stance paynents nmade to a
third party on behalf of a househol d
residing in tenporary housing, if the
tenporary housing unit provided for the
househol d as a result of such assistance
| acks facilities for the preparation and
cooking of hot neals or the refrigerated
storage of food for home consunption,
provi ded that such vendor paynents shal
be excl uded under this provision if paid
to the housing provider during the period
begi nni ng Cct ober 20, 1987 and endi ng
Sept enber 30, 1989; or

E Emer gency assi stance for a mgrant or
seasonal farm worker household during the
period the household is in the hob stream

Thi s assi stance may include, but is not
limted to, emergency vendor paynents for
housi ng or transportati on.

Paynments in noney that are not nade to a third
party, but are made directly to the househol d,
are counted as inconme and are not excluded as a
vendor paynent.

Moneys that are legally obligated and ot herw se
payabl e to the househol d, but which are
di verted by the provider of the paynent to a
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third party for a household expense, shall be
counted as inconme and not excluded as a vendor
paynent. The distinction is whether the person
or organi zation nmaking the paynment on behal f of
a household is using funds that otherw se woul d
have to be paid to the household. Such funds
i ncl ude wages earned by a househol d nmenber and
therefore owed to the household, a public
assi stance grant to which a household is
legally entitled, and support or alinony
paynents in amounts which legally nust be paid
to a household nenber. [|f an enployer, agency,
or former spouse who owes these funds to a
househol d diverts theminstead to a third party
to pay for a household expense, these paynents
shall still be counted as incone to the
househol d. However, if an enpl oyer, agency,
former spouse, or other person makes paynents
for househol d expenses to a third party from
funds that are not owed to the househol d, these
paynents shall to excluded as vendor paynents.
The distinction is illustrated by the
fol |l ow ng exanpl es:

A Wages earned by a househol d nenber that
are garni sheed or diverted by an enpl oyer,
and paid to a third party for a
househol d' s expenses, such as rent, shal
be considered as incone. However, if the
enpl oyer pays a household's rent directly
to the landlord in addition to paying the
househol d its regul ar wages, this rent
paynent shall be excluded as a vendor
paynent. In addition, if the enployer
provi des housing to an enpl oyee, the val ue
of the housing shall not be counted as
i ncone.

B. Al'l or part of a Public Assistance (PA) or
Ceneral Assistance (GA) grant or paynent
which is diverted to a third party or to a
protective payee for purposes such as, but
not limted to, nmanagi ng a househol d's
expenses, shall be considered incone to
t he househol d and not excluded as a vendor
paynent, except as provided for in
par agraphs (c)(1)(i) and (c)(1)(ii) of
this section.

Assi stance financed by State or | ocal
funds which is provided over and above the
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NOTE:

normal PA or GA grant or paynent, or is
not normally provided as a part of such
grant or paynent woul d be consi dered
energency or special assistance and
excluded as incone if profited to a third
party on behalf of the household. For
exanpl e, where a PA or GA program provides
all househol ds with school age children
with a nonthly "extra" children's clothing
al l omance, paid directly to a clothing
store, that all owance woul d not be

excl uded because it is part of the regular
nmont hl y assi stance for all households in
that category and is not really an "extra"
paynent. On the other hand, if a fire
destroyed the household's clothing and it
recei ves an "energency" anount paid
directly to a clothing store, such a
paynent coul d be excluded under this
provi si on.

Were the programis not conposed of
various standards, allowances, or
conponents, but is sinply designed to
provi de assistance on an as needed basis
rat her than provide routine, regular

mont hly benefits to a client, no exclusion
woul d be granted under this provision.

For exanple, if such a program provi des a
household with a food voucher to be
presented to a store, the value of the
voucher is not excluded an energency or
speci al assi stance because it is not

provi ded over and above the normal grant,
it is the normal grant.

The rem nder of 273.9(c)(1)(iv)(B) has
been excl uded as procedural and not
applicable to the Policy Manual .

Money deducted or diverted froma court-
ordered support or alinony paynent (or
ot her binding witten support or alinony
agreenent) to a third party for a
househol d expense shall be considered as
i ncome. However, paynments specified by
the court order or other legally binding
agreenent to go directly to the third
party rather than to the househol d, and
support paynents not required by a court
order or other legally binding agreenent
(i ncluding paynents in excess of anount
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specified in a court order or witten
agreenent) which are paid to a third party
rather than the household shall be

excl uded as a vendor paynent, even if the
househol d agrees to the arrangenent.

V. Educati onal |oans on which paynent is deferred,
grants, schol arships, fellowships, veterans
educational benefits and the like that are
provided to a third party on behalf of the
househol d for |iving expenses such as rent or
nort gage, personal clothing or food eaten at
home shall be treated as noney payable directly
to the household and not excluded as a vendor
paynent .

The petitioner relies on paragraph (1)(iv)(C in support
of her position that the noney diverted from her husband' s
annuity to third parties should not be counted as incone to
her. The petitioner's reliance on this provision is
erroneous, however, because it deals with the diversion of
court-ordered support or alinmony paynents, not annuity
paynents. The petitioner's husband's annuity is partially
paid out in the formof court ordered support to a third
party. It is not itself court ordered support which has been
diverted to pay the househol d expenses of third parties.

The provision which does describe the appropriate
treatment of the petitioner's husband's annuity is the
begi nni ng of paragraph (1) (iv) which states that "noneys that
are legally obligated and ot herwi se payable to the househol d,
but which are diverted by the provider of the paynent to a
third party for a househol d expense, shall be counted as
i ncome and not excluded as a vendor paynent." The annuity

paynents are noneys that are legally obligated and ot herw se
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payable to the petitioner's husband but which have been

di verted by the annuity conpany (either by court order or

t hrough the husbands' own contractual direction) to his ex-
wife to pay child support and to a bank to repay the
petitioner's business |oan. As such, these paynents nust be
included as incone to the househol d.

The petitioner argues in her nmenorandumthat it is unfair
to ascribe this noney to her househol d because it is not
actually received. However, the petitioner has adopted an
erroneous standard in her focus on "actual receipt.” The
standard in Food Stamp incone cases is whether the househol d
has received a "gain" based on the incone, not whether the
househol d has increased purchasing power to buy food. Myer
v. Lyng, 859 F.2d 62 (8th Cir. 1988). |In that case, the
federal appeals court specifically found that noney paid to a
farmfamly which was already encunbered by a lien to repay an
operating loan was still countable inconme for Food Stanp
pur poses. The Court concluded that "Congress plainly nmeant in
its definition of "income' to 'cast the broadest possible net,
including all forms of what has been found to constitute
income.'" 1d, at 64. The Court, after review ng the
congressional record, concluded with regard to the excl usions
set forth for vendor paynents: "Moreover, in discussing an
exclusion for certain in-kind and vendor paynents, Congress
specifically indicated that noney payable to a househol d but

diverted to a third party, even by way of a court-ordered
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garni shment, would be counted as incone.” 1d, at 65. Here,
too the fact that the noney owed to the petitioner's husband
has been diverted to pay |egal debts and/or obligations, does
not prevent it from being counted as inconme. The petitioner's
husband "gains" fromthis i ncone because he has noney to use
to pay these debts which he woul d, otherw se, have to pay from
ot her incone.

The only "break" the petitioner can get on her Food Stanp
benefits is the standard deduction which is available to
everyone and whi ch incorporates such expenses as child support
paynments. F.S.M > 273.9(d)(1). It cannot be found that the
Departnent erred when it included the petitioner's husband's
annuity as countable incone to her famly. As the famly is
obviously in a very difficult financial situation, the
petitioner's husband m ght want to investigate whether he can
legally renegotiate or extricate hinmself fromhis current
obligation to pay the entire anmount of his incone (after child
support is paid) in repaynent of his business | oan.

##H#



